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EDITORIAL NOTES. 


CoNTINUING our reference to the Laws of 1886, of special interest 
to the legal profession, the next act that should be mentioned is 
Chapter 189, a supplement to the attachment act. It provides that 
when real or personal property is attached ‘‘ and there are conflict- 
ing claims or liens by way of mortgages, judgments, bills of sale, 
mechanics’ liens or otherwise, it shall be lawful for the court out 
of which said attachment issues or any judge thereof by rule, order 
or otherwise to have all persons having claims against the property 
to appear before any Supreme Court commissioner to furnish before 
him the evidence of their respective claims.’? The evidence is to 
be reported to the court and the court shall then fix a time when 
the persons claiming any mortgages, judgments, liens, incum- 
brances or claims against said property may be heard, and after 
such hearing decide upon the validity and priority of such liens 
and the order in which they shall be paid and order a sale of such 
real or personal property or both, on thirty days’ notice of sale by 
publication in five public places in the county where the same is 
situate, and publication in one newspaper in the same county. 
This is a summary method of foreclosing mortgages against the 
will of the mortgagors in a common law court, and without suit or 
process. There is no provision even for a notice. The judge is by 
rule or order or otherwise to have all persons having claims appear 
before a commissioner, and then the court is to fix a time when the 
persons having mortgages or claims against the property may be 
heard, but it is not said what notice shall be served, or what is to 
be done if the persons having claims do not appear. The act refers 
in the outset to cases where there are conflicting claims or liens 
against the property. Does it apply at all to cases where there is 
no dispute about the priority of theclaims? If not, howis it to be 
determined whether the act is applicable or not? The attachment 
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act is confused enough already without the addition of this source 
of contention. A dozen new parties and as many questions and 
proceedings may be brought into a suit to collect a debt out of the 
property of an absconding debtor. The new parties may be good 
citizens who may well object to the process of attachment being 
used against them. It is better to let the attachment act alone 
until the legislature will take the trouble to revise it carefully. 
Another section of the same act provides that judgment upon the 
auditor’s report may be entered in three months after the execution 
of the writ, and that no formal calling of the defendant shall be 
necessary, as if any one supposed it had been under the act of 1869. 
[Rev. 491.] Another section makes a useful provision for the 
auditor taking possession of the real estate and collecting the rents. 


CHAPTER 190 amends the act of April 6, 1876, respecting recog- 
nizances, [Rev. 947] and limits the duration of the recognizance to 
four years. 


CHAPTER 196, a supplement to the act for the limitation of actions, 
limits the time for action on scire facias on a forfeited recognizance 
to ten years. 


CHAPTER 210 extends the provisions of the attachment act to suits 
for penalties incurred under statutes of this state, and provides that 
the affidavit specify the penalty and declare the title of the 
statute. 


THE SURROGATES have succeeded at last in getting an act passed 
permitting them to take acknowledgements of deeds. It was 
passed as a rider to an act authorizing consular agents to take ac- 
knowledgements abroad. See Chapter 214. 


CHAPTER 222 authorizes the Chancellor to approve of the erec- 
tion of new buildings or machinery upon lands of minors, idiots or 
lunatics when the buildings are old and dilapidated and also to 
order the exchange of lands. 


CHAPTER 229 provides that courts having jurisdiction of forfeited 
recognizances may render judgment for the whole penalty or on 
the application of the defendant for such part of it as they deem 
just and reasonable. 


CHAPTER 232 authorizes a common council to cancel taxes levied 
prior to 1875 when land has been purchased on the faith of a tax 
search made by a city officer prior to 1875 certifying that the lien 
did not exist. 
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CHAPTER 238 provides ‘‘that all real and personal estate of every 
manufacturing company or corporation shall be taxed the same as 
the real and personal estate of an individual.”’ 


CHAPTER 239 is a supplement to the act concerning divorces and 
provides ‘“‘that the court of Chancery shall have jurisdiction of all 
causes of divorce in case of adultery committed out of this state 
where the complainant or defendant was or shall have been a resi- 
dent of this state for three years next preceding the time when 
said bill was or shall hereafter be filed.’’ 





Ir IS CERTAINLY a defect in our system of record titles that 
mortgages are permitted to be registered instead of being recorded 
in full. People depend so much upon the records that they be- 
come careless about preserving the original papers and it often 
happens that a mortgage that has become a part of a chain of title 
is not spread upon the record and cannot be found and proof of it 
cannot be produced to establish the title. Legislation to com- 
pel all mortgages to be recorded has been resisted on the ground 
of expense and inconvenience, and now an act has been passed to 
avoid the difficulty in another way. Chapter 212 of the laws of 
1886 provides that where a mortgage has been registered the regis- 
try and a transcript of it duly certified by the clerk or register 
shall be received as secondary evidence in the same manner as the 
record of deeds is now received and shall be proof of the facts 
therein stated. It is very well to make it secondary evidence, but 
as the record of a deed is primary evidence no proof of the loss of 
the deed is required. The record is as good as the deed. This is 
dangerous enough and gives opportunity for forgery and persona- 
tion of the grantor, but it is much worse to allow the mere extracts 
made by the clerk to be received as proof in the same manner as 
the record of a deed. It is a pity the draftsmen of the act did 
not know the meaning of the words he used, but we presume the 
courts will give effect to the provision that the registry shall be 
secondary evidence and restrict the meaning of the other clause 
accordingly. 





THE ADMISSION of the evidence of the detectives in the Preller 
case in St. Louis, and the Jaehne case in New York, have naturally 
given rise to a good deal of discussion, not only among lawyers, 
but among the peopie generally. They were certainly extreme 
cases of the use of deception on the part of officers of the law to 
obtain confessions, and they brought out very distinctly the ques- 
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_ tion, whether the practice of such deception was a proper means 
_ of enforcing the law? The question is not whether it is proper for 
the government to make use of the art of the skillful detective. 
The detective of course must not proclaim his character. He may 
assume a character and obtain the confidence of a person suspected 
and may by this means become himself a witness of an act of 
crime. He may obtain information which will lead to evidence of a 
crime already committed, and he may even receive and report a 
confession voluntarily made, but it is a very different question 
whether he may properly obtain a confession from a prisoner in 
jail under pretence of offering him a means of proving himself not 
guilty. If the life of the prisoner is so carefully guarded by the 
law that neither judge nor counsel may compel him to make an 
answer that criminates himself, if no confession can be received that 
is made to an officer in fear of punishment or for hope of favor, is 
it right that a man acting as agent of the prosecutor should obtain 
a confession from a prisoner in jail by deception and through hope 
of escape? Is it not abominable that a man acting on the part of 
the state and assisting in the administration of the law should pre- 
tend to commit a crime, impose upon the grand jury by the con- 
nivance of the prosecutor, be solemnly tried and convicted and be 
sent to jail as a criminal and be placed in the same cell as the pris- 
oner whose confession was wanted and then, as in this Preller case, 
obtain the confidence of the prisoner and, by pretending to help 
him obtain false witnesses, extract from him the story of his 
crime and, having got it, be released and appear on the witness 
stand in his character as officer on the trial of the prisoner for 
murder and repeat the confession which secures his conviction ? 

Such a ghastly comedy acted in the name of justice is not edify- 
ing to say the least of it, and besides that, if evidence obtained 
in this way is admitted, there is grave danger that a detective who 
has made such effurts to obtain a confession may be tempted to 
exaggerate what he has extracted. As has been suggested by a 
correspondent of the Albany Law Journal, this system of ‘‘ judi- 
cial ambuscade’’ was better guarded by the ancient Jews who 
required that there should be two witnesses concealed behind a 
partition when the confession is extracted and that two candles 
should be lighted near the prisoner so that his face may be 
identified. 

In the Jaehne case the grounds of objection to this testimony 
are not so serious as in the other, but there was very little other 
evidence on which to convict, and it does not seem probable that 
such a confession was made by such a man to one who was known 
to be a detective. Nor is it pleasant to think that the supposed 
confession was elicited when the detective was a guest in the pris- 
oner’s house smoking his cigars and drinking his wine. 
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Ir HAS been judicially declared in Massachusetts that a society 
for the prevention of cruelty to animals is a benevolent and chari 
table institution within the meaning of a statute exempting such © 
institutions from taxation, Mass. Society for the Prevention of 
Cruelty to Animals v. City of Boston, 6 N, E. Rep. 840.. It was 
contended that the exemption was only intended to apply to such 
benevolent and charitable works as were known at the time the 
statute was passed, and that since the words were then understood 
to mean only benevolent and charitable with respect to human 
beings, the exemption did not extend to an institution for the 
benefit of dumb animals. The court said however that ‘‘ the 
intention of the statute was to extend the exemptions to all socie- 
ties which are properly described by the words used, and that an 
institution must be deemed benevolent and charitable which 
educates men in the diseases of domestic animals, and the proper 
mode of dealing with them even if it also inculcates the duty of 
kindness and humanity towards them and provides appropriate 
means of discharging it.’’ The court was evidently a little out of 
patience with the defence and treated it with a little delicate sar- 
casm. It is no doubt true that benevolence to dumb animals -was 
not in the minds of those who drew the statute of 43 Elizabeth, 
which is the foundation of our law of charities. There is a case 
in 23 Beavan, University of London v. Yarrow, where it was held 
that a bequest for founding and upholding an institution for inves- 
tigating, studying and curing maladies of quadrupeds, or birds 
useful to man, was good as a charitable legacy, but the object of 
this was the benefit to man in the preservation of the animals. It 
is not until within a few years that organized effort has been made 
to do good to the animals for their own sake, and to educate men 
to the kindly treatment of them, and that laws have been made 
punishing the cruelty towards them. 





Ir was held in Massachusetts, Faulkner v. Hyman, 6 N. E. 
Rep. 846, that a general voluntary assignment executed in New 
York by a citizen of that state for the benefit of creditors, includ- 
ing certain personal property in Massachusetts, will not be enforced 
by the court of that state so as to affect the rights of parties resi- 
dent there who have not assented to it and have made a subsequent 
attachment on the property. The court said it had been held in 
Massachusetts, in a long series of decisions that voluntary assign- 
ments for the benefit of creditors made without any other consid- 
eration than the acceptance of the trust by the assignee, are invalid 
against attachments except so far as they are assented to by credi- 
tors, in which case being good at common law they will protect the 
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property from attachment to the extent of the amount due the 
creditors so assenting. 

A different rule prevails in other states. See note to this case in 
the Worth Eastern Reporter, citing In re Page, Sexsmith Lum- 
ber Co., (Minn.,) 16 N. W. Rep. 700; Butler v. Wendell, (Mich.), 
23 N. W. Rep. 460, and (contra) Richardson v. Rogers, (Mich.,) 8 
N. W. Rep. 526, and citing also Fuller v. Sleight, 27 Ohio St. 355 ; 
Chaffee v. Fourth Nat. Bank of N. Y.; 71 Me. 514. In New Jer- 
sey it is held that a voluntary assignment made in another state 
not repugnant to our statute is good against a subsequent attach- 
ment in New Jersey. Frazier v. Fredericks, 4 Zab. 162. But not 
so if it is repugnant to our statute. Varnim v. Camp. 1 Gr. 326; 
Moore v. Bonnell, 2 Vr. 90. 





Tue Court of Errors has a habit of hearing cases without having 
the testimony read. They hear the opinion and the arguments of 
counsel and think they know the whole case, but they sometimes 
overlook important facts. But facts when stated by counsel are 
not taken to be true as they would be if read from the book. It 
is not easy for a court on hearing a short argument to become 
imbued with all the facts. In Orange and Newark Horse Car R. 


R. Co. v. Ward at the last term the court refused a new trial on 
the ground that the plaintiff driving down a horse car track was 
suddenly confronted with a horse car coming out from a side 
track, and that the question, whether it was safer in this position 
for the plaintiff to drive on or to turn off was a question for the 
jury. The court said: ‘‘ Both vehicles were in motion toward each 
other when the plaintiff saw the car. The plaintiff decided to 
urge his horse on as the safer means of escape and failed. A 
foot more gained in distance would have saved him.’’ Now the 
fact is that the plaintiff admitted that he saw the car start, and 
it was proved that the starting point was eighty feet from the 
junction, and that the plaintiff was moving on a trot, and therefore 
must have been one hundred and sixty feet from it, at least, even 
supposing that the car was moving from the start at an equally 
rapid speed, which is hardly credible. It does not seem possible 
that a collision could have occurred under these circumstances 
without some negligence on the part of the plaintiff. 














BATCHELOR v. KIRKBRIDE. 


BATCHELOR v. KIRKBRIDE, 


(U. S. Circuit Court, Dist. of New Jersey, Feb. 19, 1886.) 


Contract.— Decision of third person— 
Fraudulent withholding of architect's certifi» 
cate.—A contract was made between plaintiff 
and defendant to erect a hotel to be paid for 
at certain times, provided the works had pro. 
gressed sufficiently to warrant such payments 
this *‘to be decided by the architects and 
their decision to be final.” The architects 
fraudulently refused to furnish certificates 
and the builder was unable to finish the work. 
The owner took possession and finished the 


the guantum meruit held that he was enti- 
tled to recover although the owner was not 
in collusion with the architect. 

When a building contract provides fora 
payment upon the decision of an architect, 
the decision is not necessarily a condition 
precedent. The agreement is to abide by 
the honest judgment of the architect but not 
his fraudulent judgment. 

Clark v. Watson, 18 C. B. (N.S ) 278 dis- 
tinguished, 






building. In an action by the builder on 


This action was brought to recover money due for building a 
hotel and was tried before Mr. Justice Bradley and Judge Nixon, 
and a jury at the September term, 1885. The jury found a verdict 
for the plaintiff. The defendant obtained a rule to show cause 
why a new trial should not be granted. The facts of the case and 
the reasons assigned for a new trial appear in the opinion of the 
judge. 

Messrs. Samuel H. Grey and A. C. Hartshorne. for the rule: 

Messrs. A. Q. Keasbey and J. Frank Fort, contra. 

Nrxon, J.: The case comes up on a rule to show cause why a 
new trial should not be granted. Several grounds are stated why 
the rule should be made absolute, but only one has suggested any 
serious question. The pleadings and evidence reveal the following 
state of facts: A contract was entered into between the plaintiff 
and the defendant for the construction of a hotel at Key East, on 
the New Jersey coast. By the terms of the agreement the builder 
was to be paid, during the progress of the work, the sum of $40,- 
000, as follows: On November 15, 1883, $5,000; on December 15, 
1883, $10,000; on January 15, 1884, $5,000; on February 15, 1884, 
$5,000; on March 15, 1884, $5,000; on May 15, 1884, $5,000; on 
June 15, 1884, the remaining $5,000,—with proviso added that, be- 
fore each or any of said payments were made, the main building 
and other works of said building shall have sufficiently progressed 
to warrant such payment, the same to be decided by the architects, 
and their decision to be final on both parties. The first, second, 
and third payments, amounting to $20,000 were duly made; but 
those of February 15th and March 15th were withheld, the archi- 
tects refusing to give their certificate that the work or the building 
was sufficiently progressed to warrant the same. The contract also 
contained the provision that, *‘should the contractor, at any time 
during the progress of the said works, refuse or neglect to supply 
a sufficiency of materials or workmen, the owner shall have power 
to provide materials or workmen, after three days’ notice in writing 
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being given, to finish the said works, and the expense shall be 
deducted from the amount of the contract.’’ In consequence of 
the refusal of the architects to give a certificate in the months of 
February and March, the contractor was compelled substantially 
to stop the work on the buildings for want of money to pay for 
the material and the wages of the workmen. The owner gave the 
three days’ notice specified in the contract for him to go on, and, 
on his failing so to do, took the work in his own hands, furnished 
materials, provided workmen, and finished the building. This 
suit was brought by the contractor upon the guwantwm meruit, on 
the allegation and assumption that the owner had unlawfully ter. 
minated the contract, and that he was entitled to recover payment 
for the work which he had actually done. The jury gave a verdict 
for the plaintiff for the sum of $13,168.54. 

Under the charge of the learned circuit justice this verdict must 
be held to have established (1) that the work has sufficiently pro- 
gressed in the months of February and March to entitle the plain- 
tiff to the certificates; (2) that the architects fraudulently refused 
to give them; and (3) that the defendant failed to make the pay- 
ments when the contractor demanded them, and was entitled to take 
them under the contract, and wrongfully took the building out of 
his hands. The jury was advised by the court, on the trial, that 
unless these questions of fact were found for the plaintiff he could 
not recover in this action. 

The counsel for the defendant, on the argument, insisted that a 
new trial should be granted, because there was no evidence of col- 
lusion between the owner and the architects; that no proof was 
offered that he induced them to withhold the certificates; and, 
even admitting that the architects acted fraudulently, the owner 
was not to be prejudiced by such action unless he was in some 
way a party to the fraud. The counsel for the plaintiff, on the 
other hand, contended that a fraudulent refusal of the architects 
to furnish a certificate, when the work was sufficiently progressed 
to call for one, whether in collusion with the owner or for any 
other cause not traceable to the influence and action of the con- 
tractor, justified the latter in not going on with the work until 
paid; and when the owner, taking advantage of the fraudulent 
conduct of the architects, went into the possession of the unfinish- 
ed building, and completed it, the contractor had a legal right to 
recover for the value of the work done up to the time when the 
owner took the charge and control. 

We have thus presented for consideration an interesting, and, judg- 
ing from the conflicting views in various cases which I have exam- 
ined, I may add, unsettled, question. Contracts of this character 
for the erection of buildings or the construction of other kinds of 
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work are not common. As a rule, the owner has the means to 
pay, but wishes to guard against loss by paying no faster than 
the progress of the work warranted, and the contractor is depend- 
ent upon the moneys received during the progress of the building 
for the means of carrying the undertaking on to completion. A 
third party is therefore selected to determine when the payments 
ought to be made. In the present case the third party were the 
architects of the builder, and the contractor agreed to be bound by 
their judgment, not their fraudulent but honest judgment, in re- 
gard to the payment of the several installments provided for in 
the contract. 

Evidence was offered tending or, at least, designed to show that 
during the progress of the work these architects complained to the 
contractor that they were not receiving enough money from the own- 
er to pay them for superintending the bnildings in their construction; 
that they had the opportunity, under the terms of the contract, 
to determine whether the work should cost him $40,000, or $60,000; 
and that it was to his interest, therefore, to pursue a liberal 
policy towards them if he wished them to decide any matters de- 
dending on their judgment in his favor. He naturally concluded, 
when the architects refused their certificates in the months of Feb- 
ruary and March, that they were not expressing their honest con- 
victions, but were pursuing a course which they imagined would 
bring them compensation for changing their judgment. There is 
no pretense that the builder was in collusion with them. They 
were not acting to benefit him, but themselves. On the other 
hand, the testimony indicates that he was ready and willing to pay 
when the architects signed the certificates that the work was suffi- 
ciently advanced to render it safe for him to do so. 

Whether the work had so far progressed as to entitle the con- 
tractor to have the certificates, and whether they were withheld 
for a fraudulent purpose, were questions of fact which the jury 
has determined in favor of the plaintiff, and I quite agree with the 
circuit justice in his charge that fraud by the arbiters, although 
not in collusion with the defendent, entitles the plaintiff to recover. 

The only authority in direct conflict with this view is the state- 
ment of Addison in his valuable work on Contracts, p. *396. In 
discussing the subject of actions for wrongfully withholding cer- 
tificates, he says, (section 861:) ‘‘But the employer is not respon- 
sible for any misconduct of his architects or surveyor in refusing 
to certify, not brought about by his instrumentality or interfer- 
ence.’ The only authority he quotes or reference he makes in 
support of the proposition is the case of Clark v. Watson, 18 C. B. 
(N. S.) 278; S. C. 34 Law J. C. P. 148; and I do not think it sup- 
ports the broad text of the learned writer. The action was there 
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brought on the contract, which made it a condition precedent to 
payment that the surveyor of the defendants should give a certifi- 
cate of the work done. No certificate had been given. The 
declaration alleged ‘‘that the said surveyor had not granted such 
certificates, but had wrongfully and improperly neglected and 
refused to do so.’’ The declaration was demurred to, and on the 
argument the case seems to have turned on the question whether 
the allegation that the certificate was wrongfully and improperly 
withheld necessarily implied that it was fraudulently withheld. 
In support of the demurrer the counsel of the defendants said that 
‘no fraud or collusion was charged.’’ It is not alleged that the 
conduct of the surveyor was fraudulent. The allegation that he 
wrongfully and improperly neglected and refused to grant his 
certificate would be satisfied by showing that he had been guilty 
of a mere error in judgment. The court took the same view of the 
case. ERLE, C. J., among other things, said: ‘If the plaintiff 
had intended to rely on withholding the certificate as a wrongful 
act on the part of the defendant, he should have stated how it was 
wrongful. This is an attempt on the part of the plaintiff to take 
from the defendant the protection of his surveyor, and to substi- 
tute for it the opinion of a jury.”’ 

And WILLEs, J., in assenting to the opinion of the chief justice, 
said: ‘‘Consistently with the allegations in this declaration, the 


only wrong the surveyor has been guilty of may be an error of 
judgment.”’ 

The motion for a new trial is overruled. 

BRADLEY, J., concurred. 


NoTe.—The following observations of Judge Bradley during the progress of the trial in his 
charge to the jury are pertinent to the subject discussed on the rule to show cause. During the 
trial he said : ‘* It is proper for the defendant to show that the plaintiff was not entitled in 
fact under the contract to any more money at that time, the time when the building was 
taken possession of by the defendant. The plaintiff’s case depends on the fact that a certi- 
ficate for his money was wrongfully withheld from him, Whether it was wrongfully with- 
held because he was entitled, in fact, to a certificate at that time,.or because there was a 
fraudulent contrivance between the architects and the defendant, we think is immaterial. 
In either case he would be entitled to recover, if the certificate was wrongfully withheld 
from him. * * * It is a question for the jury in either case whether the plaintiff was 
really entitled to a certificate at the hands of the architects.” And in his charge to the jury 
he said: ‘* The plaintiff must show in the first place that the work had sufficiently progressed, 
and then he must show that he was refused a certificate. * * If he shows that and then 
the other party refuses to give the certificate, not because in their fair judgment he is not 
entitled to it, but because they have colluded with the defendant, or are actuated by corrupt 
purposes to get money out of him, then he would be entitled to recover.” Again, he said, 
“You must find two facts in order to find for the plaintiff. First, that the work had suffi- 
ciently progressed to authorize a payment to be made; and, second, that the refusal of the 
architect to give a certificate to that effect was the result of fraud on their part, or collusion 
with the defendant, which is the same thing, or corruption.” Again, speaking of the cor- 
ruption of the architects, he repeats: ‘If it is true the defendant knew nothing about that, 
it ought not to prejudice him if they were trying to get money out of the plaintiff, unless the 
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plaintiff had done enough work to have entitled him to another payment, and the architects 
by means of this fraudulent conduct of theirs refused to give him what he was entitled to.” 
From these repeated statements it would seem that whether Justice Bradley regarded the 
architects as the agents of the owners or not, he clearly held that their fraud alone in with- 
holding the certificate, without any knowledge of it on the part of the defendant, entitled 
the plaintiff to recover if the work had really progressed far enough. 

The following cases may be referred to on this subject: The precise question was fully 
considered in the case of Lynn v. The Baltimore and Ohio Railroad Co., 60 Md. 404, 1883, 
American Rep., vol. 45, page 741. In this case an action was brought to recover damages 
for the breach of a contract to furnish ice to the railroad. It was provided that the quality 
of the ice should be subject to the approval of the station agent of the company. It was 
alleged that the station agent fraudulently refused to approve it, though the plaintiff was 
ready to deliver in accordance with the contract. The court held that the approval of the 
agent appointed for the purpose was a condition precedent; that if the plaintiff sought to 
recover, he must show that the contract was broken by the refusal to accept, and that his 
compliance with these conditions had been unlawfully prevented. The court said if Legge’s 
refusal to approve was brought about at the instigation or by the procurement of the 
defendant company, this would undoubtedly have dispensed with the contract and allowed a 
recovery; but it was conceded that no such state of facts existed, and the plaintiffs’ counsel 
admitted that they could furnish no proof of collusion between the defendant and Legge to 
have the contract broken up, and the plaintiff deprived of its benefit. ‘* It is averred, how- 
ever, that Legge fraudulently rejected the ice submitted to him for inspection, and it is 
insisted that such fraudulent conduct on his part alone renders the company liable. This 
proposition was, to some extent, the subject of controversy in argument, and a large number 
of cases, having a bearing more or less direct upon the question, have been cited by counsel 
on either side. We do not propose to review these authorities at length, and shall refer to 
but very few of them. In some of them the contracts are altogether unlike the one now 
before us, and in many others the analogy is very remote.”” ‘‘ In the present case the party 
to inspect and approve was in fact, and by the agreement was required to be an agent of the 
company, and his sole duty was to determine whether the ice which the plaintiff proposed to 
deliver, corresponded in size and quality with the specifications contained in the contract.” 
‘* We are all of opinion that if the jury, upon sufficient evidence, should find that this agent 
rendered a fraudulent judgment, or what is the same thing, rejected the ice in bad faith, the 
company would be responsible, and this position is supported by the weight and current of 
authority.” And the court also refers to the case of the Baltimore and Ohio Railroad 
Company v. Polly, 14 Gratt, 447, where the decisions upon this subject are reviewed in a 
very able opinion. In that case the suit was brought by a contractor under a construction 
contract which contained the usual clause to the effect that the final estimate of the com- 
pany’s engineer, as to the quantity, character, and valuable work done, shall be conclusive 
between the parties. And the court said: “ By the express contract of the parties, the final 
estimate of the defendant’s engineer is made the condition precedent of the 
obligation to pay for the work; and there is nothing unlawful in the con- 
tract. But, while the defendant is only bound to pay the amount of the final esti- 
mate of its own engineer, that estimate must be valid in equity as well asat law. If it be 
a fraudulent estimate the defendant cannot take advantage of it. To do so would be, ina 
manner, taking advantage of the defendant’s own wrong. A principal cannot take advan- 
tage of the fraud of his agent, even though he did not actually participate in the perpetra- 
tion of the fraud.” The court also said: “If the engineer acted fraudulently, it was not 
incumbent on the plaintiff to make efforts to get the estimate from the defendants in order 
to complete their excuse for not performing the condition precedent. If the final estimate 
was fraudulent, he was wholly unfit. to make another. It was the fault or the misfortune of 
the defendant to have a fraudulent engineer. The court, in the case of Lynn v. Baltimore 
& Ohio Railroad Company, after citing these cases goes on to say: ** The doctrine that fraud 
in the engineer in making such estimates will vitiate them, and will allow the contractor to 
recover against the defendant company upon other proof the quantity and value of the work 
done, was conceded by this court in the cases of Wilson v. York and Maryland Line Rail- 
road Company, 11 G, & J. 58; and Baltimore & Ohio Railroad Company v. Resley, 7 Md. 
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297, and, in fact, it seems to have been recognized as well settled law in all the adjudica- 
tions in which the questions have arisen.” See also, Tetz v. Butterfield, 54 Wisc. 242, 
where it is held that when a building contract provides for the acceptance of the architect, 
evidence may be admitted to show that he acted collusively and in bad faith, And see 
Glacius v. Black, 50 N. Y. 145.—[Ep. 





THE FARMERS’ NATIONAL BANK OF NEW JERSEY v. JOB H. GASKILL. 
(Supreme Court, Burlington Circuit.) 


Right to Begin and to Reply.—The opening and reply belong to the party who has the 
affirmative of the issue made by the pleadings in the cause. 


Messrs. J M. Stratton and Sooy for plaintiff. 

Messrs. C. HE. Hendrickson and Jos. H. Gaskill for defendant. 

At the close of the testimony the defendant’s counsel claimed 
the right to open and reply in the argument before the jury. 

In deciding the motion— 

PARKER, J., said: The question now arises, which party is 
entitled to openand reply. The action is in assumpsit and the plea 
is general issue, and under it the defence of mental incapacity of 
defendant has been raised by the proof. Before the plaintiff called 
any witnesses, the counsel for defendant offered to and did admit, 
that the note on which the suit was brought, was signed by Ezra 
QO. Lippencott as maker, and was endorsed by Job H. Gaskill the 
defendant ; also that said note was duly protested, and was and is 
in the hands of a bona fide holder for value. The defendant asked 
that such offer and admission be noted as made. After such offer 
and admission, counsel for plaintiff proceeded to call witnesses and 
proved the signature of the maker and endorser, also the protest 
and notice, and rested ; after which witnesses were examined on 
part of defendant. As before said, the plea was the general issue. 
There was no special plea and there has not been any motion to 
amend. The general rule is, that the opening and reply in the 
argument belongs to the party who has the affirmative of the 
issue as made by the pleadings. Where the defendant sets up a 
defence by special plea in bar, admitting the plaintiff’s right to 
recover, were it not for the matter set up in the special plea, the 
defendant is entitled to the opening and reply. To illustrate what 
is meant by a special plea in bar, I quote from 3 Harr 341, viz.: ‘‘A 
special plea in bar admits and avoids. It admits all the material 
allegations in the declaration, and then avoids them by setting up 
affirmatively some new matter consistent with these allegations, but 
taking away the plaintiff’s right to recover. Hence upon a repli- 
cation denying such new matter and concluding to the country, the 
proof invariably lies on the defendant.”’ 

The plea in this case is, that the defendant did not undertake and 
promise as set forth in the declaration, and the replication is that 
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he did so promise. No newaffirmative issue is raised on the plead- 
ings by the defendant. It is the general issue still, after the 
admissions on part of defendant. The admissions were only as to 
defendant’s signature as endorser of the note and that it was regu- 
larly protested. Only a prima facie case was admitted. Under 
the pleadings the question of mental capacity of defendant to make 
a contract can be raised. It is true, that after proof of the signa- 
ture of note by defendant and the protest, the defendant was called 
upon to proceed with his evidence, not because he assumed the 
affirmative of a new issue, but because of the general legal pre- 
sumption of sanity of the defendant who signed as endorser, 
which justified the plaintiff in resting on that presumption 
safely until it was overcome by proof. That question being 
raised by the proof offered by defendant under the general 
issue, it must be met by plaintiff, and on this’ issue, if 
it appear that the defendant had not mental capacity suffi- 
cient to understand the business in which he was engaged 
when he wrote his name on the back of the note, the 
plaintiff cannot recover. The plaintiff undertakes in his declara- 
tion, not only to show that defendant signed his name on the 
back of the note, and that the note was legally protested ; but if 
the question of the mental capacity of the defendant be raised, to 
maintain that also. Mental capacity was essential to the making 
of the contract set forth in the declaration, and this should 
appear, in order to justify a recovery on the part of the plaintiff, 
although the presumption of sanity places the burden of proof as 
to incapacity on the defendant. 

The plea of general issue puts on plaintiff the duty of proving 
everything necessary to recovery, if challenged by the proof on 
part of the defendant. Therefore it is, that under such plea the 
plaintiff is entitled to the opening and reply, in the argument 
before the jury. Giving the opening and reply to a party is not as 
has been claimed a matter of discretion, but of legal right, and if 
awarded erroneously may be reviewed on writ of error. 





STATE v. TOWNSHIP OF MULLICA. 
(New Jersey Supreme Court. February Term, 1886.) 


Taxation—Act March 14, 1879, applies to 14, 1879, (Laws 1879, p. 340), applies to all 
all townships.—The act entitled ‘“‘A further townships and has repealed inconsistent pro- 
act concerning taxes, making the same a first _ visions of special laws providing for the sales 
lien on real estate and to authorize sales for of lands for taxes in townships. 
the payment of the same” approved March 


On rule to show cause why mandamus should not issue. 

Mr. Nixon for relator. 

Mr. Pancoast for defendants. 

The opinion of the court was delivered by ; 
Maaix, J.: David U. Brown, the collector of Mullica township 
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in Atlantic county, obtained on affidavits a rule requiring the 
township committee of that township to show cause why a man- 
damus should not issue to compel them to make and deliver to him 
warrants for the sale of lands for the taxes of 1884. The rule has 
been brought to hearing by consent upon the affidavits on which it 
was allowed. The contention of the township committee is, that 
by the act entitled ‘‘an act to facilitate the collection of taxes in 
the township of Mullica in the county of Atlantic,’’ approved Feb. 
20, 1868, (Laws 1868, p. 72) sales of lands for unpaid taxes are to 
be made by the township committee and that said act remains in 
force. 

The contention of relator is that the provisions of that act have 
been superseded by those of the act entitled, ‘‘ A further act con- 
cerning taxes making the same a first lien on real estate and to 
authorize sales for the payment of the same’’ approved March 14, 
1879, (Laws 1879 p. 340) which requires the sales to be made by the 
township collector. This proceeding has been taken with a view 
of procuring a judicial determination upon the point raised by 
these contentions, which is of considerable importance not only to 
the township here represented but to other townships, to which 
the Mullica township act as has been extended. 

The question involves the construction of the act of 1879 above 
referred to. It has been well settled in this state that a general law 
on a subject matter, which has been provided for in certain locali- 
ties by special laws, will not, although it contains a general repealer 
of acts inconsistent with it, annul or alter the special provisions 
in those localities. State v. Branin, 3 Zab. 484; State v. Clark, 1 
Dut. 54; State v. Freeholders, 11 Vr. 595. 

But if the general law expressly repeals the special laws or shows 
by implication a manifest intent to supersede their provisions, the 
latter must yield. State v. Commissioners, 8 Vr. 228; S. C. 9 Vr. 
472; Freeholders v. Tilton, 10 Vr. 605: New Brunswick v. William- 
son, 15 Vr. 165; 8. C. 17 Vr. 204. 

Whether in view of the present constitutional requirements, that 
legislation upon certain subjects must be by general laws, it may not 
be necessary to establish as a rule of statutory construction that 
general laws on such subjects must be considered as repealing all 
special laws on the same subjects, need not be considered. Upon 
the rules previously laid down the construction of this act is with- 
out difficulty. 

By section 18 of the act of 1879 it was restricted from any opera- 
tion in cities, villages or boroughs, and expressly declared to be 
intended to apply to townships. By section 19 all acts and parts 
of acts inconsistent with its provisions, except as aforesaid, were 
expressly repealed. The exception manifestly applied to the cities 
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villages and boroughs which were the subject of the restriction in 
the previous section. 

Reading these sections together the intent plainly appears to 
apply this act to all townships, and to repeal any inconsistent pro- 
visions anywhere existing and to substitute in their place the 
scheme and provisions of thisact. The scheme of this act is repug- 
nant to and inconsistent with the scheme of the Mullica township 
act. The latter was therefore repealed by this act. This view of 
the scope of the act of 1879 was expressed in Johnson v. Van Horn, 
16 Vr. 166, and on re-examination I find no ground to modify the 
opinion then entertained. But notwithstanding I feel thus con- 
strained to yield to relator’s contention upon the point of dispute 
I am of opinion that he is not entitled to a mandamus. 

By his affidavits it appears that the township committee have in 
fact advertised and sold the lands in that township for the taxes of 
1884 and have given certificates of such sales to the purchasers. 
It is thus shown that relator has stood by without applying fora 
mandamus until the township officers acting under an erroneous 
sense of their powers and duties have actually completed sales of 
their lands. He appears to have no other interest in the matter 
than such as any other citizen of that township has, except the 
interest he may have in the fees of a sale. Under such circum- 
stances, I think it questionable whether at his instance this court 


ought to compel their officers to take steps which may subject them 


to actions. Roll v. Perrine, Coll. 5 Vr. 254. 

However this may be the affidavits are otherwise insufficient to 
establish relator’s right. They do fot clearly show that any taxes 
on real estate remain unpaid, while there is an indirect statement 
that taxes were and are still due and owing, yet it is also shown 
that the township committee sold these lands for such taxes and 
gave certificates to the purchasers, from which it may be inferred 
that the taxes were made by the sale. In addition it does not 
appear that the lands assessed were so described that they could 
be sold for taxes. For these reasons I think no writ should issue 
and the rule must be discharged. 





STATE v. MILES, COLLECTOR, ETC. 
(Supreme Court, February Term, 1886.) 


Taxation—Jmper fect Description does not 
Invalidate Tax —An assessment for taxes 
upon real estate will not be invalidated by 
the failure of the assessor to designate the 
real estate by such a description as would be 
sufficient to ascertain its location and extent. 
Such a description is only indispensible to 
create a lien on the real estate, and in its 


absence, the tax may be enforced by any 
other lawful proceeding. But, when a de- 
ficient description is brought up by certiorari, 
if the authorities desire an amendment so as 
to perfect a lien on the real estate, such an 
amendment will be made under the act of 
1881. (Laws 1881, p. 194.) 


Certiorari to remove an assessment for taxes. 
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Mr. Hugg for Prosecutor. 

The opinion of the court was delivered by 

Maerz, J.: This writ has brought before us an asséssment for 
taxes for 1884, in the township of Stockton, in the county of Cam- 
den, made upon real estate. The only objection made by the 
prosecutor to the assessment, is based on the allegation that the 
assessor did not designate the real estate assessed by such a de- 
scription as would make the tax a lien thereon. Since there is 
nothing before us to show that any proceedings have been taken 
to sell the lands in question, it does not appear that the prosecutor 
has been at all aggrieved by the alleged error. 

But his contention is that a short description of any real estate 
assessed for taxes is essential to the validity of the tax. In my 
judgment this is not to be conceded. Lands were first made sub- 
ject to sale for taxes by the act of March 17, 1854. (Rev. p. 1163), 
but the remedy was restricted to the lands of non-residents. 
Hence, although the first section of that act made it the duty of 
the assessors to designate real estate assessed by such a short de- 
scription as would be sufficient to ascertain its location and extent, 
it was doubted whether this requirement was other then directory 
and only indispensable to authorize a sale of lands of non-residents. 
State v. Hoffman, 1 Vr. 346. The tax law of 1866 required the 
assessor to designate real estate assessed to any person, only 
when he had reason to suppose it might be difficult to collect the 
tax by warrant against his goods, chattels and person. (Rev. 1154, 
Sec. 69). The supplement of 1873, making all real estate saleable 
for taxes, (Rev. 1165, Sec. 124)’and the act of 1879, prescribing the 
extent and limit of the lien of taxes on real estate and the mode 
of enforcing the same in townships, (Laws 1879, p. 340,) contain 
no directions for a description of real estate in all cases. While 
doubtless such a description ought out of caution to be given, and 
is absolutely essential to the lien of the tax, I am unable to dis- 
cover that its absence will invalidate the tax or exonerate the owner 
from being compelled to pay the tax by such proceedings as may 
be resorted to without a lien. For these reasons the prosecutor 
does not appear to be entitled to any relief and it would follow 
that his writ should be dismissed. 

But he has brought the assessment into this court. It appears 
on its face that the authorities on whom was imposed the duty of 
assessing taxes have intended to charge the tax assessed upon this 
land. It is indeed questionable whether the description they have 
adopted, is not such a compliance with the statute as to constitute 
the tax assessed a lien upon the land in question. If there is any 
doubt on that subject, it is now well settled that this court may so 
amend the description as to put any question on this point at rest. 
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(Laws 1881 p, 194;) Conover v. Hance, 17 Vr. 347. In this view of 
the case before us, the court will permit the defendant to apply 
for an amendment during the present term. If on such applica- 
tion the description is amended the tax proceeding will be affirmed 
as amended but without costs. If no application to amend is so 
made the writ will be dismissed with costs. 





CATHERINE W. GUILD v. BRIDGET REILLY. 
(Second District Court of the City of Newark, June 7, 1886.) 


Landlord and Tenant—Zviction--Waiv- _ it is payable, is not a waiver of the right to 
er of Rent.—Where rent is payable in ad- sue for the rent. 
vance an eviction under summary proceed- The eviction takes place on the execution 
ings to dispossess made after the rent has of the warrant to dispossess and not on the 
become due and during the term for which commencement of the summary proceedings. 


Action upon contract for rent. 

Mr. F. F. Guild for plaintiff. 

Mr. Abner Kalisch for defendant. 

Henry, J.: The defendant hired certain premises in this city of 
the plaintiff for the term of one year commencing on the 1st day 
of May, 1885, at the monthly rent of thirty dollars, payable 
monthly in advance. During the continuance of the letting the 
defendant became indebted to the plaintiff in the sum of thirty 
dollars for rent for the month of April, 1886, which became due 
and payable on the first day of that month. The said rent has not 
been paid nor any part thereof. 

On the tenth day of April proceedings were instituted by the 
plaintiff to dispossess the defendant under the landlord and tenant 
act for non payment of rent due and payable on the first day of 
April. The summons in the summary proceeding was return- 
able on April 16. Two days before the return day of the sum- 
mons the defendant vacated the premises. No warrant was ever 
issued to remove her. The plaintiff brings this suit to recover the 
rent due under the lease payable on the first day of last April. 

It is contended on the part of the defense that the proceeding 
taken to dispossess the defendant is a waiver of any claim that the 
plaintiff may have had in any action for rent or in an action for 
use and occupation. If there had been a surrender or termination 
of the relation of landlord and tenant between these parties before 
the rent became due and payable, the plaintiff would be precluded 
from recovering rent or even for use and occupation. White- 
head v. Sipped, 5 Taunton 518. If the holding over on ‘the 
part of a tenant is wrongful after a lease cancelled there may be a 
recovery but not in an action for debt. Whenever rent is due and 
payable it may be distrained for or suit may be brought for its 
recovery in debt or in covenant if the lease is under seal. Conway 


14 
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v. Starkweather, 1 Denio 113; Russell v. Dotty, 4 Cowen 576; 
Buckley v. Taylor, 2 T. R. 600. This is also true when the rent 
is payable in advance. Giles v. Constable, 4 Comstock 270; Rug- 
gels v. Nat. Bank, 43 Mich. 192. The plaintiff's right to use arose 
when the defendant violated her agreement by not paying rent 
after it became due. The rent fell due on the first of April. The 
defendant had up to 12 o’clock midnight of that day to pay it. 
After that time the plaintiff's right to dispossess and sue for the 
rent was complete. An eviction is a termination of the relation of 
landlord and tenant. To render an eviction a valid defense it 
must take place before the rent falls due. Smith v. Shepard, 15 
Pick. 147; 3 Kent’s Com. 464; Taylor’s L. and T. 379; Wood’s, 
L. and T. 795. 

In Hunter v. Reilly, 14 Vr. 480, Judge Scudder in his opinion, 
which was concurred in by the Chief Justice and Judges Knapp 
and Reed, says: ‘‘But the eviction to have the effect of suspend- 
ing the rent, must be effected before the rent becomes due, for 
the rent already accrued and over due is not forfeited by the 
eviction.’ An eviction therefore to be a good defense must occur 
before the expiration of the time to which rent is due. The pro- 
ceedings to dispossess did not take place until April 10, ten days 
after the rent became payable. Even if that was an eviction the 
effect of that would have been to have suspended the rent to fall 
due and not the rent which had already accrued. Salmon v. 
Smith, 1 Saund. 204; Pendleton v. Dyete, 4 Cowen 581; McKeen 
v. Whitney, 3 Den. 452. 

It seems clear to me that the summary proceeding did not 
waive the plaintiff s right to maintain this action. Furthermore there 
was no eviction at all. The defendant vacated the premises volun- 
tarily. No writ to remove her waseverissued. She left the premi- 
ses of her own accord two days before the return of the summons. 
The relation of landlord and tenant terminates and the eviction 
takes place from the time of issuing the warrant for the removal 
of the tenant and not from the time the summary proceeding is 
commenced, Whitney v. Myers, 1 Duer 266; Hinsdale v. White, 
6 Hill 507. Judgment may be entered in favor of the plaintiff for 
the sum of thirty dollars with interest from April 2, 1886. 





THE STATE, DOMESTIC TELEGRAPH AND TELEPHONE COMPANY, PROS. v. THE 
CITIZENS’ TELEPHONE COMPANY. 


(N. J. Supreme Court, at Chambers, May, 1886.) 
Common Council’s Power to Permit Telephone Wires—Proceedings of Incorporation. 
On application for a writ of certiorari. 
The Citizens’ Telephone Company, a corporation organized under 
the act concerning corporations obtained from the Common Council 
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of Newark, a resolution granting the company permission to set 
up poles and extend wires in the streets of the city. The Domestic 
Telegraph and Telephone Company, a corporation organized under 
the general telegraph act, and having already poles and wires put 
up in the city, applied to Judge Depue for a writ of certiorari to 
bring before the Supreme Court the resolution granting permission 
to the other company. 

Mr. Thomas N. McCarter and Mr. Henry Young, appeared for 
the motion. 

Mr. J. Frank Fort and Mr. Jos. C. Clayton, contra. 

DeEPUE, J., in deciding on the application, said : That all he could 
look at now was whether there was any irregularity or illegality in 
the proceedings of common council. He ought to regard the fact 
that the parties in whose favor this resolution was passed are 
engaged in the prosecuticn of an important public work, and ought 
not to be interfered with unless there was some manifest irregu- 
larity or illegality in the proceedings. He said he had no doubt of 
the power of the common council to pass the ordinance under 
which the power is given to this company by this resolution, and 
he thought the resolution was a sufficient expression of the powers 
of the mayor and common council as required by the ordinance. 
In regard to the insistment that the Citizens’ Telephone Company 
is not an incorporated company under the statute, as the act of in- 
corporation is dated April 15th, but was not acknowledged till the 
20th, and filed in the clerk’s office on the same day, while the reso- 
lution of the common council was passed on the 16th, the Judge 
said that the fact that the common council meant to grant the 
privilege conferred on this very company was apparent. He also said 
that it was urged that the resolution was premature, as the com- 
pany was not then organized ; but he held that the resolution could 
not take effect until it was signed by the mayor, and that till it was 
signed the action of the council was not complete. He had no 
doubt that the company might act under the resolution. In regard 
to the objection that the company cannot legally be organized 
under the general act concerning corporations, as there is a special 
act concerning telegraph companies, and a telephone company is 
the same as a telegraph company, the Judge said that in his judg- 
ment the question cannot be raised in this case. The certificate of 
incorporation is in exact conformity with the general act, and every 
form required by that statute has been complied with, and the 
organization of this corporation cannot be assailed in any collateral 
proceeding. The writ ought not to be allowed, and is therefore 
denied. : 
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STATE, LATTA ET AL v. MAYOR AND COMMON COUNCIL OF HOBOKEN. 
(New Jersey Supreme Court. Opinion filed June 15, 1886.) 


Drainage.—Grade of Streets. 

On certiorari. 

The act entitled ‘‘ An act to provide for the drainage of certain 
low lands lying in the city of Hoboken, and the township of Wee- 
hawken,”’ (P. L. 1886, p. 941,) did not take from the common 
council of the city of Hoboken the power to alter and fix the 
grade of streets in the city delineated on the grade map mentioned 
in and confirmed by the second section of the act of 1866. 





PATTERSON v. THE STATE. 
(New Jersey Supreme Court. Opinion Filed June 10, 1886.) 
Jurors.—General Panel—Challenges. 


Messrs. Wm. T. Hoffman and R. 7. Stout for plaintiff in error. 

Messrs. Charles Haight and John W. Swartz for defendant in 
error. 

1. In a criminal case the record need not show that a copy of 
the indictment and a list of jurors was served on the defendant as 
required by the statute. If the defendant proceeded to trial with- 
out objection on this account, the presumption against him is con- 


clusive that copies were duly served. 

2. It is not a ground of exception that some of the general 
panel of jurors failed to answer to their names when the case was 
moved for trial. The statute requires only that the forty-eight 
jurors shall be summoned for service and that a list of them shall 
be served on the defendant. It does not require that all the jurors 
shall be present when the case is moved. 

3. The court has power to excuse jurors for good cause. 

4. It is within the discretion of the court to determine the order 
in which the right to challenge shall be exercised. by the state, or 
by the defendant, and no exception lies to the exercise of that 
discretion. 

5. It was not error in the trial court to order the sheriff to have 
present in court on a future day the requisite number of qualified 
jurors to serve as talesmen. | 

6 It is not necessary to select talesmen from those actually 
present in or about the courtroom. The officer may go out into 
the county and summon them. 

7. There was error in ordering the tales, when three of the origi- 
nal panel of jurors had not appeared and answered to the call of 
their names. 

8. A defendant is entitled to two days service of the tales. The 
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proper practice, is unless service is waived in open court, to ad- 
journ the cause for the purpose of making service. 

9. The tales having been duly served in this case, it was not a 
legal ground of exception, that three of the talesmen did not 
answer to their names, when the trial proceeded. 

10. It is not a ground of exception that one talesmen is exempt 
from jury duty. That which exempts, but does not disqualify, is 
no cause for challenge. 

11. The general panel of jurors for the term must be drawn in 
the presence of the Court of Common Pleas. In Monmouth 
county, the presence of three judges is necessary to constitute the 
Court of Common Pleas. 

12. The judge of the court having under our statute the duty to 
try challenges his finding upon questions of fact involved in a 
challenge is conclusive. His decision is reversable only when he 


makes a mistake in principle in determining whether a challenge 
shall prevail. 

13. The fact that a juror had served in another case of the state 
against the same defendant at the same term, and that he had 
formed an opinion in that case is not sufficient to sustain a chal- 
lenge by the state. 





SIMMERMAN v. CLEVENGER. 


(New Jersey Supreme Court. 


Practice. — Capias—Amendment.— A ca- 
pias was issued returnable not at the next 
term, but at the term after the next. The 
arrest was made in the next term, and bail 
was given. A motion was made at the term 
to which the writ was returnable, to quash 
the writ on the ground that it was not made 
returnable at the first term. 

Held, that this objection is a good one and 


Opinion Filed June 3, 1886.) 


the capias is defective, and the statute mak- 
ing writs returnable in vacation does not 
help the matter, but that an amendment of 
the teste of the writ would be made so that 
it should be dated in the second term and 
before the arrest. There is no penalty for 
post dating a writ; the statute $43 of the 
Practice act, is only directory as to post-dat- 
ing a writ. 


Per Curiam: The order to hold defendant to bail was dated and 
tiled October 29, 1885. The capias was tested the same day. The 
defendant was arrested by virtue of it on November 7, 1885. The 
capias was returnable at February term, 1886. When defendant 
was arrested he gave a bail bond for his appearance at the return 
day and he now comes in and moves to quash the writ on the 
ground that it was not made returnable at the next term after its 
teste but at a subsequent term. 

It is incontestable that at common law a writ tested as this was 
must have been made returnable at the next and not at a subse- 
quent term, and that, if made returnable to a term after the next 
term, it would be quashed on the objection of the defendant. 
Parsons v. Lloyd, 3 Wilson 341, 8. C. 2 Black 845; Bunn vy. 
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Thomas, 2 John. 190; Brink v. Bannard, 4 John. 309; 1 Sellon’s 
Pr. 83; Van Ness v. Harrison, Penn. 682. 

If the capias had been tested and issued when, or immediately 
before the defendant was arrested, it would not have been irregular 
for it would have been tested during one term and returnable at 
the next term. Unless the status of this writ has been altered the 
common law rule is yet applicable. It is suggested that by §41 
of the Practice Act, Rev. 854, which opens the courts for the return 
of such writs without restriction, that a writ of capias may now be 
made returnable without reference to terms. But this construc- 
tion of the act would render the use of this writ capable of such 
oppression that it ought not to be resorted to unless it is necessary. 
No such necessity can be perceived. The effect of this section is 
to permit a capias—heretofore only returnable in term—to be 
returned also in vacation. It can be construed and practically 
executed in entire consistency with the rule that a capias should 
be returnable not later than the next term. The result is that the 
common law rule is not repealed, and the capias as it now stands is 
defective. The only question is, whether there can be and ought 
to be anamendment. Plainly no amendment of the return day of 
the writ can be made without displacing the bond of the defendant 
and making the return at a now impossible time, viz: the Novem- 
ber term, 1885. But an amendment of the teste of the writ, so as 
to make it stand as issued prior to its execution by the arrest of 
the defendant, will cure the alleged defect in the writ. Anciently 
no such amendment could be made, as there was nothing to amend 
by. Vanness v. Harrison, swp.; Bunn v. Thomas, swp.; Buch v. 
Barnard, sup. 

But we are now permitted to amend all errors in any proceeding 
in civil causes whether there is anything to amend by or not, and 
we are required to make any amendment necessary to determine in 
the existing suit the real question in controversy. Practice Act, 
$138, Rev. 869. ' 

Here a real question is disclosed by the affidavits and order to 
hold to bail to be in controversy. The writ was irregularly drawn, 
but an amendment which will establish its existence after the com- 
mencement of November term, 1885, and at the time of defendant’s 
arrest, will make it regular. The section above quoted requires 
such amendment if it can be made. It is said that the amendment 
cannot be made because it would violate the requirement of §43 of 
Practice Act, Rev. 855, which requires all writs to bear date on the 
day they are issued. A penalty, however, is annexed by this 
section only to the act of ante-dating a writ. 

No penalty follows post-dating such a writ. In this view the 
section was held as to post-dating to be only directory. Morris 
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Can. Co. v. Mitchell, 2 Vr. 99. The amendment would make the 
writ merely post-dated. This would be no injury to either plain- 


tiff nor defendant. 


For this reason we think the teste of the writ 


may be amended to the seventh day of November, 1885. But as 
plaintiff is clearly in the wrong in issuing this process irregularly, 
he should be permitted to amend only upon payment of the costs 
of this motion to defendant. 





LOW ». FISHER. 
(U. S. Circuit Court, Dist. of New Jersey. Opinion filed May 17, 1886.) 


Pleading — Covenant and Assumpsit— 
Condition Precedent—Engineer's Certificate. 
—Covenant and not assumpsit is the proper 
form of action on a sealed instrument when 
the terms of the contract have been attested 
by parol, unless the changes have been so 
radical as to make substantially a new con- 
tract. 

Where a contract provides for additional 


of the chief engineer the deviations materi- 
ally alter the contract and that he shall esti- 
mate the difference, the declaration must 
allege as a condition precedent that the 
engineer had such opinion and that he had 
made such estimate. It is not enough to 
allege ‘‘that he wholly has neglected and 
refused so to do.” Whether the count 
would have been good if it had alleged that 


the neglect and refusal of the engineer was 
fraudulent or in bad faith, guere. 


compensation for deviations from the plan 
of building a railroad when in the opinion 


In covenant on demurrer. 

Messrs. Kays, Huston & Kays for demurrer. 

Mr. Francis J. Swayze contra. 

Nrxon, D. J.: This suit was originally brought in the Circuit 
Court of the county of Sussex. A general demurrer was put into 
the declaration, and pending the proceedings there for a hearing the 
case was removed into this court. The action is in covenant.. The 
declaration contains two counts, assigning two breaches of the con- 
tract. The counsel for the plaintiff in the argument admitted 
that the first count was insufficient; but he insisted that the 
breach in the second count was sufficiently assigned and set forth 
to sustain the suit. Two suggestions have been presented and 
argued. 

I. Whether an action in covenant is maintainable upon a sealed 
instrument, when the terms of the contract have been subsequent- 
ly and materially modified by parol. 

II. Whether certain sections of the agreement which provided 
that questions of compensation for work not contemplated by the 
agreement would be settled by a common arbiter, were conditions 
precedent that barred recovery, unless the declaration contained 
allegations that they had been performed, or averred sufficient 
excuse for non-performance. 

I. It seems to be now understood that verbal alterations of a 
contract under seal which materially changes its character, make 
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the whole agreement parol and that assumpsit and not covenant 
is the proper form of the remedy for its breach. But the prin- 
ciple is not applicable when provision is incorporated in the con- 
tract itself for a variation of its terms and for ascertaining the new 
rate of compensation to be allowed for such changes. In the 
present case the contract was for grading and for the masonry on 
certain specified sections of the New Jersey Midland extension 
Railroad, for definite prices, the work to be executed under the 
direction of the chief engineer of the Scranton Construction Com- 
pany and whose determination of all questions arising between 
the parties should be final and binding upon them. Provisions 
were made in the contract for varying the work to be performed, 
in the discretion of the engineer, and for determining the rate of 
payment to be allowed for the changes. In the recent case of 
Hamilton v. Hart, (reported in 2 Eastern Rep., 461), the Supreme 
Court of Pennsylvania carefully considered this question and, 
following Carrier v. Dilworth, 59 Penn. 8S. R. 406, held, that 
covenant and not assumpsit was the correct form of the action, in 
cases where a contract under seal has been varied by parol agree- 
ment, unless the changes in the contract were so radical as to 
make substantially a new contract. I do not find any such 
radical changes in the present case and must hold that the action 
is properly brought. 

II. The second count of the declaration is founded upon the 
eleventh section of the contract, which provides ‘‘that changes in 
the alignment, gradients, and forms of structures, may be made at 
the direction of the chief engineer, but no claims for damages 
shall be made or allowed therefor, nor for any prospective profits 
on work which may by reason of such changes be abandoned; but 
any work done upon the line before it is changed and which may 
be abandoned, shall be paid for at the prices fixed in this contract, 
and when the new alignment, gradients or forms of structure sub- 
stituted for those abandoned shall in the opinion of the chief engi- 
neer materially alter the character of the work, he shall estimate 
the difference in value thereof and due allowance shall be made 
therefor, according to the enhanced or diminished value of the 
work.’’ From the terms of the section it is manifest that before a 
suit can be maintained for a breach of the same, two things are 
necessary; 1, that the chief engineer should be of the opinion that 
the changes made in the alignment, gradients and forms of struc- 
ture have materially altered the character of the work; and, 2, that 
he shall have estimated the difference in value. 

The declaration contains no allegations that the chief engineer 
had any such opinion, or that he has made an estimate of the 
amount of the enhanced value of the work; on the contrary it 
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simply alleges ‘“‘that he has wholly neglected and refused so to 
do.”’ This is hardly sufficient, non constat that the facts and cir- 
cumstances of the case did not justify his neglect and refusal. As 
was pertinently observed by Eri, C. J., in Clark v. Watson, 18 
C. B. (N. 8.) 278, when, considering a demurrer to a declaration in 
a very analagous case: ‘‘ This is an attempt on the part of the 
plaintiff to take from the defendant the protection of his surveyor 
(arbiter) and to substitute for it the opinion of a jury.’’ It is not 
necessary to say whether the count would have been good if it had 
alleged that the neglect and refusal of the chief engineer was 
fraudulent or in bad faith. But the count in its present form can- 
not be upheld and the demurrer must be sustained. 
[NorE.—On the last point, see Batchelor v. Kirkbride and note supra.—ED. ] 





NOTES OF RULINGS IN THE VICE-CHANCELLOR’S 
CHAMBERS. 


[BY VICE-CHANCELLOR VAN FLEET. | 
Opening Decrée—Leave to file answer— Duty of Solicitor. 


Application was made for leave to file an answer after a decree 
pro confesso had been entered. 

The application was made upon the affidavit of the defendant’s 
solicitor in which he stated that the defendant had given him the 
subpoenas and asked him to file answers and that having laid them 
aside intending to file answers within the sixty days he had over- 
looked the matter until the time had expired. 

Mr. Lowry made the motion on the behalf of the solicitor. 

Mr. James FE. Howell in answer to it said he could not consent to 
open the decree but would leave the matter with the court. 

The Vice-Chancellor said: It is true that the client ought not to 
suffer because of his attorney’s neglect but there is nothing in this 
affidavit that gives any reason for relief. Nothing appears except 
that the defendant’s solicitor overlooked the matter. For all that 
appears it may be that the solicitor paid no heed to the case; that 
although the papers were before him on the table and his clients 
were nagging at him all the time, he failed to draw the answer; 
that he put it off from mere slothfulness and that for other business, 
it may be not of a professional character, or because he wished to 
amuse himself, he did not choose to draw his answer. It does 
not appear from this affidavit but that the neglect was wilful and 
deliberate. To open a decree in such a case would be to throw all 
disipline to the winds. The solicitor is responsible to his client 
and it may be that he should be held to his liability. 

Mr. Howell said that although he could not consent to the order 
yet for his own part he would very glad if it were made. 
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The Vice-Chancellor then said: If this is the case Iam willing to 
make-this order, provided the affidavit is amended so that I may 
have some shadow of a justification for laying my hands on the 
case. 

The defendant’s counsel asked how the affidavit should be 
amended. 

The Vice-Chancellor said: It must be . made according to 
facts and not according to what I say, and when it is brought me 
I will decide whether the decree may be opened. Let the 
solicitor state how he happened to neglect it and not merely 
that he overlooked it. He seems now almost to boast that he paid 
no attention to it. His feesand expenses amounted to more than 
he collected. 


Receiver Running a Skating Rink—Eapenses and Compensation. 


In a suit relating to a chattel mortgage on a skating rink a re- 
ceiver had been appointed by consent and his ‘fees and expenses 
amounted to more than he collected. An order had been made 
directing the defendant and plaintiff to pay these expenses and 
compensation. 

Mr. Ludlow McCarter suggested that the court had no power to 
direct a defendant to pay a receiver his expenses or compensation, 
that both parties understood when the receiver was appointed that 
his compensation should be paid out of his fund. 

The Vice-Chancellor said : The fact that the defendant consented 
to the appointment of the receiver was the reason the court ordered 
the defendant to share in the payment of the compensation. The 
defendant himself asked the court to do what it was very reluctant 
to do, to allow the receiver to carry on the skating rink. The 
court having done this against its will and for the benefit of the 
defendant will now charge the defendant with his share of the 
expenses. 


Guardian of Lunatic—Accounting. 


A motion was made by Mr. Marsh, of Elizabeth, to compel 
guardian to deliver over bond to one who had been a lunatic and 
had been discharged. He said: The guardian had been appointed 
guardian of a lunatic. Lunatic had since been declared sane. 
The guardian was ordered to account in Orphans’ Court and to 
pay over all funds and property after deducting compensation. 
He has filed an account and admitted cash on hand enough to pay 
all compensation and a bond and mortgage. Exceptions had been 
taken to the account and the receiver refused to deliver over the 
bond until his account was settled. This was an application for 
an order to direct the guardian to deliver up the bond. 
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The Vice Chancellor said he did not know of any practice 
allowing any such order. The guardian is to account in the Or- 
phans’ Court and until he has accounted there is nothing to show 
what he has in his hands. Mr. Marsh suggested that the account 
itself would show by the guardian’s admission. The Vice-Chan- 
cellor said the matter was before the Orphans’ Court and that 
it was not the practice of this court to interfere now. 


Parties—Prayer for Deficiency in a Foreclosure Bill. 


Mr. Douglass made a motion to strike out prayer for deficiency 
from a foreclosure bill and to strike out the name of the defendant, 
who was made a party because he had assumed the mortgage and 
for no other reason. He referred to the decision of the Chancellor 
in Newark Savings Institution v. Forman. 

Mr. Newbold in reply said that since the decision of that case 
the Supreme Court had held that act unconstitutional so far as it 
related to an action on the bond and that it was doubtful now 
whether the act remained good for any purpose. He said that at 
all events the defendant was a proper party to the suit because 
he was ultimately liable whether in this suit or in another brought 
for the purpose. 

The Vice-Chancellor held that the defendant was a proper 
party to the suit because he had an interest in having the land 
bring a high price at the sale, but the question of the constitution- 
ality of the law he said he could not hear in the midst of busi- 
ness on a motion day and he directed counsel to frame an issue by 
answer or plea in which the question should be formally pre- 
sented to the court. 


Booraem v. North Hudson Railway Company. 


Mr. Stone made a motion to retax costs. 

The Vice-Chancellor said: The question is whether a map at- 
tached to an affidavit and referred to in it shall be reckoned as a 
part of the affidavit in taxing the costs and for that purpose I 
must know the method by which the costs are taxed, 

8S. M. Dickinson, chief clerk of the Chancery office, was sworn 
and wus asked what was included in the affidavits and what was 
estimated for the maps. He said he could not tell without the 
papers. . 

The Vice Chancellor said he wished to know how many folios 
there were written in words and how many were reckoned for the 
map, and how the number of folios in the map was estimated. 

It was suggested that Mr. Dickinson should write out a state- 
ment of this. Mr. Dickinson said that the folios were estimated 
by taking the time it took a clerk in the office to copy the map 
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and estimating the number of folios that the clerk would write in 
that time. He said this matter was gone over in the case of 
Stuart v. C. & A. R. R. Co.,4C. E. Gr. It was a large case, there 
were many maps and the point was contested. 

The Vice-Chancellor said he preferred to have a written state- 
ment of the number of folios and the amount estimated for maps 
and the exact method by which a map is reckoned as an affidavit. 

Mr. Stone, on the other side, suggested that the right to costs is 
a statutory right and that the statute gives no right to tax maps 
as affidavits. The case was laid over until Mr. Dickinson’s siate- 
ment should be submitted with briefs of counsel. 





DISBARRING ATTORNEYS. 


An application was recently made to the Supreme Court by an 
attorney for a rule toshow cause why two other attorneys should 
not be disbarred for alleged malpractice. Upon inspection of the 
papers the rule was refused. The gentlemen impugned were not 
even called upon to answer or explain. The action of the court 
must therefore be held to be a complete vindication. This case 
has naturally drawn the attention of the bar and the public to the 
facility with which, under our practice, a great wrong can be done 
by an ill-judged endeavor, however well meant, to guard against 
abuses in the practice of the profession. 

It is true, as was said by the Supreme Court of the United States 
in the famous case of Bradly v. Fisher, 13 Wallace, that ‘‘ the power 
of removal from the bar is possessed by all courts which have 
authority to admit attorneys to practice; but it is also true, 
as Judge Field said in that case, that ‘‘it is a power which should 
only be exercised for the most weighty reasons, such as would 
render the continuance of the attorney in practice incompatible 
with a proper respect for the court or a proper regard 
for the integrity of the _ profession.” There are no 
statutory provisions on the subject in New Jersey, but in 
practice any attorney may present charges to the court ex parte, 
and ask for arule to show cause. If they are thought worthy of 
consideration the rule will be granted, and due notice, with a copy 
of the charges and full opportunity to answer, will be directed. If 
they are not considered of sufficient weight to call for judicial 
action, the rule is refused. But the matter is a public proceeding 
in court, and in the latter case the injurious charges must go on 
file, and, as happened in the case referred to, the reporters will get 
hold of them, and they will be spread before the public, to the 
grievous mortification and injury of innocent parties. The wrong 
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that has been suffered in this way, in this case, has led to the in- 
quiry whether the mode of exercise of this serious power of dis- 
barring attorneys may not be put under such regulation as will 
prevent its recurrence. It will not do to limit the power, and 
“the integrity of the profession’ requires that no obstacles be put 
in the way of those, who, fearlessly and with good motive, invoke 
the exercise of it. But may not some method be devised by which 
it shall not be in the power of asingle attorney, laboring, 
perhaps unconsciously, under the bias of defeat in a 
cause out of which his supposed grievances arose, to 
make a charge, which proves unworthy of consideration, 
a subject of public comment? By a statute in England, 37 and 38 
Victoria, chap. 81, it was provided that in such cases notice in 
writing with copies of all affidavits to be used must be filed with 
the registrar fourteen days before the intended application. But 
this would not meet the difficulty here. The very filing of the 
papers would do the mischief, and during the fourteen days the 
wide publication of the charges in the press would work a harm 
which the action of the court in dismissing them could never undo. 
Even the presentation or filing of such charges might be prevented, 
until they were strained through some impartial medium, and sub- 
jected to some impersonal consideration. This would nut impair 
the exercise of the power, but rather add to its dignity and efficien- 
cy. Especially should some safeguard be required, where the com- 
plaining party is an adversary in the suit out of which the charges 
arise. 

Several suggestions have been made. One is that all charges be 
presented to the Attorney General whose duty it shall be to con- 
sider whether they are weighty enough to be submitted to the 
court. There are objections to this course, which need not be 
pointed out. It might be provided that no such application shall 
be heard unless presented by a committee of a Bar Association, or 
allowed to be permitted by one of the justices of the Supreme 
Court upon examination of the papers atchambers. Some method 
of this character might be provided by a rule of the court itself 
without any legislation. The hasty judgment ofasingle aggrieved 
party is rarely a safe guide. In the only case in our reports the 
application was made by Mr. J. Warren Scott (2 Halst. 162) but he 
felt necessary to protest that he had no personal interest, and acted 
on behalf of the members of the bar, in their presence, impelled by 
the necessity of preserving its purity inviolate. 

It must not be regarded as an imputation upon the motives of 
the complainant in the recent case, to suggest that instances may 
occur when this ready instrument may be used to gratify malice, 
or to make a point in a legal contest. In fact sucha case did occur 
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not long ago in New York. One attorney made an application to 
disbar another, charging him with gross misconduct, deceit, and 
malpractice, on his own affidavit. The petition was heard and not 
only was the accused party fully vindicated, but it was shown that 
the complainant had made the charge out of resentment, and with 
knowledge of the exonerating facts, and had printed and circulated 
the moving papers until he was restrained by the court. He was 
imprisoned in default of paying the costs of the proceeding, and the 
court on appeal held that the institution of proceedings by one at- 
torney to disbar another from improper motives and without just 
grounds, is misconduct for which the court has power to impose 
upon him the costs and disbursements (Matter of Kelly, 62 N. Y. 
198). Such a case as this is not likely to occur in New Jersey. 
Indeed there is more reason to fear that gross instances of miscon- 
duct will be left unnoticed, through the reluctance of the members 
of the bar to appear as accusers. But on both considerations—the 
preservation of the ‘‘purity of the bar,’’ and the prevention of 
hasty and ill advised accusations—some well defined method of 
proceedings to disbar attorneys ought to be adopted. 





MISCELLANY. 


APPEAL TO QUARTER SESSIONS 
IN ACTION FORA PENALTY— 
OLEOMARGARINE ACT. 


To the Editors of the N. J. Law Journal. 

Sirs: The note appended by you to my 
letter pointing out certain errors in the 
Chattel Mortgage Act, 1885, and the Oleo. 
Act, 1886, calls for notice from the fact that 
like myself many students peruse the Jour- 
NAL to gather the valuable information it so 
often contains, and therefore it is as well to 
point out that the statements in the latter 
part of the note appear to be incorrect. 

As far as I have been able to ascertain, 
the jurisdiction, original and appellate, of 
the Court of Quarter Sessions, has been 
always criminal only, and assuming no con- 
stitutional objection to civil jurisdiction 
being conferred, it cannot be done in the 
manner attempted by the Oleo. Act. Under 
the Game and Fish Act appeal is given to 
the Quarter Sessions because the proceedings 
under that act are crimina/. (Williamson v. 
M. C. P. 13 Vr. 3386.) Procedure under 
the Oleo Act is to be by civil process, not 
by a gui tam action, the very essence of 
which is, as the words ‘qui tam” import, 


that the plaintiff sues as well for the state as 
for himself; but by action of debt, (Camp- 
bell v. B. of P. 16 Vr. 242) by the state 
inspector, as agent of and for the use of the 
state. I may add, that if the process were 
by gui tam action it would still be strictly 
civil process, (Brophy v. Perth Amboy, 15 
Vr. 217) and only as such triable in a Dis- 
trict Court. A STUDENT, 
Newark, June, 1886. 





BAR ASSOCIATIONS. 


INFORMATION WANTED.—Francis Rawle, 
treasurer of the American Bar Association, 
402 Walnut street, Philadelphia, has sent 
out a circular containing the following ques- 
tions: **1. Have you a State Bar Association 
in your state? 2. If so, what is the name 
and address of the secretary? 3. In what 
counties of your state are there local bar 
associations? 4. What are the names and 
addresses of their secretaries or general 
officers?” Secretaries of State and local bar 
associations, who may chance to see this 
paragraph, will confer a favor upon the 
American Bar Association by communicat- 
ing the desired information to Mr. Rawle. 





MISCELLANY. 


NEW RULE, 
PROMULGATED JUNE 17, 1886, 


226. Application for sale of mortgaged 
premises by advertisement for four weeks 
only, under the act of 1886, shall be made 
at the time of moving for final decree, upon 
affidavit setting forth the facts on which it is 
based, and if the application be granted, the 
provision for such sale shall be incorporated 
in the final decree and execution. 





THE TITLE TO OCEAN BEACRH, 


Vice Chancellor Bird has directed a decree 
to be entered for the complainants in Ocean 
Beach Association v. Yard. It was a bill to 
clear the title of the adverse claims of Henry 
H. Yard and John W. Russell to portions 
of the land of the association, a strip of land 
between Ocean Avenue and the ocean, and 
a tract south of Silver Lake, by reason of a 
purchase from the proprietors. The case 
has been pending five years, and a large 
amount of testimony has been taken. 





NEW ACT IN REGARD TO PROM- 
ISSORY NOTES. 


An important act lately filed by the gover- 
nor is one changing the rules as to the 
maturity and notice of protest of commer. 
cial paper falling due on Sundays or other 
legal holidays. It-will be found among the 
laws published in this number of the Jour- 
NAL. 





CHIEF JUSTICE GASCOIGN v. 
PRINCE HENRY. 


One by one shall we lose all our most 
cherished legal legends? It has long been 
known to the learned that the story about 
Chief Justice Gascoign committing Prince 
Henry for a contempt of court rests on but a 
poor foundation, but the thorough worth- 
lessness of the evidence had never we be- 
lieve been exposed until Mr. Solly Flood, 
late Attorney-General of Gibraltar, under- 
took a laborious investigation, the results of 
which have been published in a recent num 
ber of the Royal Historical Society’s Trans- 
actions. We must not here follow his 
learned speculations as to the growth of the 
myth or ask whether some dark hints that 
Henry the Fifth, when not yet king, had 
kept too close company with Lollards, did 
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not in course of time convert a sober young 
man of serious mind into the gay Prince 
Hal, whose companions are not the over- 
godly, and in the end fix on to him a tale 
about a prince who struck a judge and was 
banished from his father’s court, a tale origi- 
nally and truly told of the prince who be- 
came Edward the Second. But, and this 
should be of interest to lawyers, Mr. Flood 
asserts that a summary committal for con- 
tempt in the time of Gascoign is an anach- 
ronism. After what seems to have beena 
diligent search, he writes thus: “* The Rotuli 
coram Rege are extant from a period by 
many years anterior to Magna Charta, the 
Controlment rolls from the commencement 
of the reign of Edward III, the year books 
from the commencement of the reign 
of Edward II; and no instance what- 
ever has yet been found in any of these 
rolls, or in the year-books of any committal 
in penam by the court of King’s Bench in a 
summary manner and without indictment, 
presentment, information or arraignment for 
contempt committed even in its presence up 
to a considerable period after the death of 
Henry IV.” Here, at all events, is a very 
pretty challenge for any who have patience 


to read some miles of parchment.—Zaw 
Quarterly Review. 


BOOK NOTICES, 





THE SCIENCE OF THE Law, according to the 
American Theory of Government. Pre- 
liminary chapter by Z. ZL. Campdeil, of 
Trenton, Counsellor at-Law. MacCrellish 
& Quigley, Trenton, 1886. Pamphlet, 
pp- 113. 

To be reviewed hereafter. 

New Jersey LAW Reports, Volume 47. 
Vroom 18. Trenton, N. J.: The W. S. 
Sharp Printing Co. 

Eighteenth Vroom contains the opinions 
delivered in the Supreme Court at February, 
June and November terms, 1885, and the 
opinions delivered in cases at law in the 
Court of Errors, at March, June and Novem- 
ber terms, 1885. The cases are well re- 
ported and properly indexed, and this vol- 
ume keeps up the reputation gained by its 
seventeen predecessors. 

New JersEY Equity REPorTS, Volume 40. 


Stewart 13. Trenton, N.J.: The W. 
S. Sharp Printing Co., 1886. 


This volume contains the opinions deliv- 
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ered in the Court of Chancery and the Pre- 
rogative Court at May and October terms, 
1885, and those on appeal in the Court of 
Errors and Appeals, at June and November 
terms, 1885. The head notes and index 
are carefully prepared, and there are 
several notes. The most important of these 
are, One on Van Gieson v. Banta, relating 
to jurisdiction over foreign executors, one on 
Campioa v. Lewis, relating to the limitation 
of time for presenting claims against an in- 
solventestate, and one on Dodd v. Una, 
with reference to contempt of court. 


A TREATISE ON THE CONSTRUCTION OR 
INTERPRETATION OF COMMERCIAL AND 
TRADE CONTRACTS. By Dwight Arven 
P ft of the New York Bar. New York: 


aker, Voorhies & Co., 1886. pp. 596. 

$5.50. 

This is a thoughtful treatise on the prin- 
ciples of construction of contracts with 
special reference to commercial and trade 


contracts. It defines the meaning and limi- 
tations of construction, discusses the province 
of the judge and the jury in regard to con- 
struction; the admissibility of parol evidence, 
explanatory, supplementary and contradic- 
tory, and the limits within which parol evi- 
dence operates; treats of the meaning and 
effect of usages, considers the rules of con- 
struction in general and with special refer- 
ence to the consideration of the whole con- 
tract and to ambiguous contracts: gives 
special rules in regard to particular contracts 
and treats of the effect of material and un- 
material alterations, and of the burden of 
proof in respect to alterations, and closes 
with a chapter on alterations by a stranger, 
and by consent. It is no mere digest of 
cases, but deals with the subject on principle 
with the cases for authority, showing the 
tendency of the whole course of legal decis- 
ion. The author discusses the cases thor- 
oughly and criticises them freely, expressing 
his own opinion, and deduces from the cases 
well defined principles which will be of sub- 
stantial value not only in helping lawyers to 
understand the law, but in directing the 
growth of the law itself away from mere 
arbitrary rules, and towards the finding out 
by means of true principles the intention ex- 
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pressed by the parties. The. book is well 
printed, and it is a pleasure to read the large 
type, with broad space between the lines; but 
for our own part we would sacrifice this for 
the sake of having our law books made 
smaller and more easy to handle. 

REPORT OF THE EIGHTH ANNUAL MEETING 
OF THE AMERICAN BaR ASSOCIATION, 
held at Saratoga Springs, New York, 
August 19, 20 and 321, 1885. ‘ Philadel- 
phia, 1885. 

This volume of 475 pages contains, besides 
the review of the proceedings of the associa- 
tion, much that is of general and permanent 
value to the profession in the papers read 
before the association, and the report of the 
committee on the causes of ‘* The Uncer- 
tainty and Delay in Judicial Administration.” 
The president’s address was as usual on the 
Legislation of the year. The annual address 
delivered by George W. Biddle, was “An 
Inquiry into the Proper Mode of Trial.” 
There is a paper by Mr. Richard M. Vena- 
ble, on ** The Partition of Powers between 
the Federal and State Governments;”’ one by 
Mr. Reuben C. Fenton on ‘* The Distinc- 
tion between Legislative and Judicial Func 
tions” and one by Mr. Francis Rawle, on 
“* Car Trust Securities.” 

REPORT OF THE FIFTH ANNUAL MEETING 
OF THE MissourI BAR ASSOCIATION, 


held at Sedalia, July 15 and 16, 1885. 
St. Louis, Mo., 1886. 


This volume of 275 pages suggest what 
might be done in New Jersey if the lawyers 
here would take their minds off of their 
business (and shall we say their pleasures ?) 
long enough to write and to listen to discus- 
sions of legal questions in the abstract. We 
have here a valuable collection of papers 
and reports; the address of the president, 
Mr. Jacob Klein, on the Legislation of the 
year ; the annual address delivered by Judge 
McCray on “Evolution in the Law;’ a 
paper on ‘* Some Deficiencies in our Law of 
Corporations” by Mr. Henry Hitchcock ; a 
paper on ‘* The ‘Nisi Prius’ Judge in our 
Judicial System,” one on “Jurisdiction” by 
Mr. John L. Thomas, and one on *‘ Evidence” 
by Mr. J. V. C. Karnes, besides reports of 
committees and discussions of various sub- 
jects. 





